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STATEMENT OF THE CASE
Nature of the Case
Ivan Dean Smith appeals from the district court’s Second Amended Judgment of
Conviction and Commitment.  Mr. Smith was convicted of aggravated assault and
sentenced to a unified term of five years, with two years fixed.  He asserts that the
district court abused its discretion in sentencing him to an excessive sentence without
giving proper weight or consideration to the mitigating factors that exist in this case.
Statement of the Facts & Course of Proceedings
On December 16, 2014, an Information was filed charging Mr. Smith with
aggravated assault and a persistent violator enhancement.  (R., pp.17-19.)  The
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charges were the result of a report that Mr. Smith had choked Ms. Gustafson until she
passed out.  (PSI, p.3.)1  Mr. Smith noted that he was not trying to hurt the alleged
victim, just quiet her down.  (PSI, p.4.)
Mr. Smith entered a guilty plea to the aggravated assault charge.  (R., pp.29-30.)
At sentencing, the prosecution requested the imposition of a unified sentence of five
years, with two years fixed.  (Tr., p.6, Ls.21-24.)  Defense counsel recommended that
Mr. Smith be given an opportunity at probation or a sentence that had no fixed portion to
allow for parole as soon as possible.  (Tr., p.10, L.4 – p.13, L.3.)  The district court
imposed a unified sentence of five years, with two years fixed.  (R., pp.46-48.)
Mr. Smith filed a timely Rule 35 motion.  (R., p.51.)  The motion was denied.  (R.,pp.91-
93.)  A timely appeal was not filed at that time.  However, following a successful post-
conviction, the district court entered a Second Amended Judgment of Conviction and
Commitment.  (R., pp.100-103.)  Mr. Smith filed Notice of Appeal timely from the re-
entered judgment.  (R., pp.105-107.)
1 For ease of reference, the electronic file containing the Presentence Investigation
Report and attachments will be cited as “PSI” and referenced pages will correspond
with the electronic page numbers contained in this file.  All other electronic files will be
cited by specific reference to the documents included within the electronic file.
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ISSUE
Did the district court abuse its discretion when it imposed, upon Mr. Smith, a unified
sentence of five years, with two years fixed, following his plea of guilty to aggravated
assault?
ARGUMENT
The District Court Abused Its Discretion When It Imposed, Upon Mr. Smith, A Unified
Sentence Of Five Years, With Two Years Fixed, Following His Plea Of Guilty To
Aggravated Assault
Mr. Smith asserts that, given any view of the facts, his unified sentence of five
years, with two years fixed, is excessive.  Where a defendant contends that the
sentencing court imposed an excessively harsh sentence, the appellate court will
conduct an independent review of the record giving consideration to the nature of the
offense, the character of the offender, and the protection of the public interest. See
State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory
limits, an appellant has the burden of showing a clear abuse of discretion on the part of
the court imposing the sentence.’” State v. Jackson, 130 Idaho 293, 294 (1997)
(quoting State v. Cotton, 100 Idaho 573, 577 (1979)).  Appellate courts use a three-part
test for determining whether a district court abused its discretion:  (1) whether the court
correctly perceived that the issue was one of discretion; (2) whether the court acted
within the outer boundaries of its discretion and consistently with the legal standards
applicable to the specific choices available to it; and (3) whether it reached its decision
by an exercise of reason. State v. Stevens, 146 Idaho 139, 143 (2008) (citing Sun
Valley Shopping Ctr., Inc. v. Idaho Power Co., 119 Idaho 87, 94 (1991)).
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Mr. Smith does not allege that his sentence exceeds the statutory maximum.
Accordingly, in order to show an abuse of discretion, Mr. Smith must show that in light
of the governing criteria, the sentence was excessive considering any view of the facts.
Id. (citing State v. Broadhead, 120 Idaho 141, 145 (1991), overruled on other grounds
by State v. Brown, 121 Idaho 385 (1992)).  The governing criteria or objectives of
criminal punishment are:  (1) protection of society; (2) deterrence of the individual and
the public generally; (3) the possibility of rehabilitation; and (4) punishment or retribution
for wrongdoing. Id. (quoting State v. Wolfe, 99 Idaho 382, 384 (1978), overruled on
other grounds by State v. Coassolo, 136 Idaho 138 (2001)).
Mr. Smith asserts that the district court failed to give proper weight and
consideration to the mitigating factors that exist in his case. Specifically, he asserts that
the district court failed to give proper consideration to his mental health concerns.  Idaho
courts have previously recognized that Idaho Code § 19-2523 requires the trial court to
consider a defendant’s mental illness as a sentencing factor. Hollon v. State, 132 Idaho
573, 581 (1999).  Mr. Smith has been a victim of parental neglect, emotional, and
physical abuse during his childhood.  (Mental Health Assessment, Addendum 3, p.4.)
He likely suffers from Fetal Alcohol Syndrome as a result of his mother using alcohol
and marijuana during her pregnancy.  (Mental Health Assessment, Addendum 3, p.4.)
Mr. Smith has been previously diagnosed with Bipolar I Disorder, Generalized Anxiety
Disorder, Mood Disorder, Anti-Social Personality Disorder, Attention Deficit
Hyperactivity Disorder, Post Traumatic Stress Disorder, Anxiety Disorder, Reactive
Attachment Disorder, Conduct Disorder, and Oppositional Defiance Disorder.  (Mental
Health Assessment, Addendum 3, pp.4, 6.)  At times, he has also struggled with
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depression and suicidal thoughts.  (Mental Health Assessment, Addendum 3, p.4.)  He
has been prescribed numerous medications to assist with his mental health concerns:
Abilify, Prozac, Lithium, Trazadone, Chlorpromazine M, Risperdal, Lexapro, and
Metadate CD.  (Mental Health Assessment, Addendum 3, p.4.)  Mr. Smith knows he
would benefit from mental health counseling.  (PSI, p.8.)
In a recent psychological evaluation, Mr. Smith was diagnosed with
Polysubstance Use Disorder (Alcohol and Cannabis), in remission due to incarceration;
Bipolar I Disorder; Rule Out Post Traumatic Stress Disorder; Personality Disorder, NOS
with Antisocial an Borderline Features; and Mild Mental Retardation.  (Psychological
Evaluation, p.6.)  It was noted that he would benefit from psychiatric treatment,
medication management, and “individual counseling with multiple short-term cognitive
behavioral psychological interventions primarily focusing on his interpersonal skills and
stabilization of mood and impulsive behaviors . . .”  (Psychological Evaluation, pp.7-8.)
Clearly, Mr. Smith is suffering from a variety of psychological issues and needs
extensive mental health intervention and treatment.  Mr. Smith’s mental health concerns
seem to be at the root of his criminal issues. He asserts that this necessary treatment
could be best provided in the community as the prison does not have has as many
varied treatment options and that the district court abused its discretion in failing to more
thoroughly weigh these options at sentencing.
Additionally, Idaho courts have previously recognized that substance abuse and
a desire for treatment should be considered as a mitigating factor by the district court
when that court imposes sentence. State v. Nice,  103  Idaho  89  (1982).   Mr.  Smith
began using controlled substances as child:  alcohol and marijuana at the age of twelve
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and methamphetamines and LSD at the age of eighteen. (PSI, p.8.)  He was diagnosed
with Alcohol Dependence with Physiological Symptoms – In a Controlled Environment
and Cannabis Dependence with Physiological Symptoms – In a Controlled
Environment.  (PSI, p.22.)  It was recommended that he participate in “Level II Intensive
Outpatient substance use services” and, by another evaluator, Level II.I Dual Diagnosis
Intensive Substance Abuse Treatment.  (PSI, pp.19, 32.)  Mr. Smith noted that he is
about “100% ready to remain abstinent.”  (PSI, p.28.)
Furthermore, in State v. Shideler, 103 Idaho 593, 594 (1982), the Idaho Supreme
Court noted that family and friend support were factors that should be considered in the
Court’s decision as to what is an appropriate sentence. Id. Mr. Smith has the support
of his family.  His adoptive parents, Oswald and Regina Smith, noted that Mr. Smith can
be very determined and accomplish goals he sets out to achieve.  (Letter from Oswald
and Regina Smith, PSI Addendum 2, p.2.)  They also noted that prison would not be the
best setting for Mr. Smith and requested that the district court look to other options that
might provide a better chance for his success.  (Letter from Oswald and Regina Smith,
PSI Addendum 2, p.2.)
In addition, Mr. Smith has expressed his remorse for committing the instant
offense.  In State v. Alberts, 121 Idaho 204 (Ct. App. 1991), the Idaho Court of Appeals
reduced the sentence imposed, “In light of Alberts’ expression of remorse for his
conduct, his recognition of his problem, his willingness to accept treatment and other
positive attributes of his character.” Id. 121 Idaho at 209.  Mr. Smith has expressed his
remorse for committing the instant offense stating, “I apologize for what Happen [sic]
and didn’t mean to hurt anyone.  I feel that I need to get help with my mental Health.”
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(PSI, p.9.)  At the sentencing hearing, Mr. Smith noted that, “I apologize for my actions.
I apologize to the court.  You obviously read my letter.  I’m asking for [an] opportunity to
be successful with my mental health and treatment so I can make it out there. Thank
you.”  (Tr., p.13, Ls.8-12.)  In the letter he referenced, Mr. Smith also wrote that:
I  apologize for  my impulsive acts that  led me to jail.   I  feel  terrible
and upset that I acted out on a person.
I was out of prison for a couple months.  I was in the progress of
working on my mental health and Mental Health Counseling in McCall.
. . . You have looked over my history.  I have had a hard life.  I have been
in placements like Behavior/Mental Health [institutions].  [Institutions]
though my teens, Jail, and Prison for the last past 11 years. [sic]
So I’m asking for the opportunity to work on my mental health and
issues out in the community.  I want to be a productive person in the
community.
(Augmentation, Letter to the district court from Mr. Smith.)2
Based upon the above mitigating factors, Mr. Smith asserts that the district court
abused its discretion by imposing an excessive sentence upon him.  He asserts that
had the district court properly considered his substance abuse and need for treatment,
mental health issues, family support, and remorse, it would have crafted a sentence that
focused on his rehabilitation rather than incarceration.
2 A Motion to Augment was filed contemporaneously with this Appellant’s Brief.
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CONCLUSION
Mr. Smith respectfully requests that this Court reduce his sentence as it deems
appropriate.
DATED this 6th day of March, 2017.
__________/s/_______________
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
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